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This is a civil Racketeering Influenced and Corrupt
Organi zation Act (“RICO) case brought by Plaintiff Jerry Burton
(“Plaintiff”) against several Defendants, including Ken-Crest
Services, Inc. (“Ken-Crest”) and Ken-Crest enployees WIIliam
Nolan (“Nolan”), JimMFalls (“MFalls”), and Dal e Beck (“Beck”).
O her named Def endants include Lincoln Investnent Planning, |nc.
(“Lincoln”); Lincoln enployee Aenn Irwin (“Irwin”); the R ghtine
Fund, Inc. (“Rightinme”); and Lejeune Properties, Inc. and Lejeune
Goup, Inc. (collectively, “Lejeune”).® In his Conplaint,
Plaintiff alleges that he suffered several injuries stemmng from
Def endants’ violations of 18 U S.C. 88 1961-1968 (West 1994,
Supp. V). Presently before the Court are five separate Mdtions
to Dismss filed by: (1) Ken-Crest, Nolan, MFalls, and Beck;
(2) Lincoln and Irwin; (3) R ghtime; (4) Lejeune; and (5)
Turetsky. For the reasons below, we will grant all of the
Motions and will dismss Plaintiff’s Conplaint wthout prejudice.

BACKGROUND

Taken in the light nost favorable to Plaintiff, the rel evant
facts are as follows. Ken-Crest is a non-profit organization
t hat provides honmes and various support services for nentally
retarded individuals. |In Septenber 1992, Plaintiff began working
for Ken-Crest as a Resident Advisor. Over the next several
years, Plaintiff held several positions with Ken-Crest,
eventual |y becomng a Project Director in 1993. As a Project
Director, Plaintiff was responsible for overseeing certain
budgetary, licensing, and patient-care matters for several Ken-
Crest hones. He remained in that position until 1997, at which
point Ken-Crest termnated Plaintiff’s enploynent. Thereafter,

! Because Defendants make substantially the same argument in their respective
Motions, we will analyze themtogether and refer to all Defendants
collectively as “Defendants.”



Plaintiff brought a still-pending enploynent discrimnation case
agai nst Ken-Crest and later filed the instant civil Rl CO action.
Plaintiff’s RICO clains arise fromtwo all eged schenes
perpetrated by Ken-Crest, certain Ken-Crest enployees, and a host

of peripheral actors who had business rel ati onships with Ken-
Crest. Anong the enployees inplicated are Nol an, the Executive
Director of Ken-Crest, and McFalls and Beck, two senior nanagers
at Ken-Crest. The other involved parties include Lejeune, a real
estate devel oper who purchased a parcel of Ken-Crest property;

Li ncol n, an investnent advisor for Ken-Crest; Irwin, a broker
enpl oyed by Lincoln; R ghtine, a nutual fund distributed by

Li ncol n; and Turetsky, an outside attorney representing Ken-

Crest. The first schene, on which Counts | and Il are based,
i nvol ves m sconduct in the adm nistration of Ken-Crest’s pension
fund. The second schene, on which Counts Ill and IV are based,

i nvol ves inproprieties surrounding the sale of a Ken-Crest
property known as Rivercrest. Although Plaintiff has clained in
subsequent briefings that the two schenes are intertw ned, no
such relationship is alleged in, or can reasonably be inferred
from the Conplaint.?

Wth respect to the pension fund schene, Plaintiff alleges
t hat Ken-Crest and Nol an conspired with Lincoln, Irwin, and
Rightinme to m sl ead Ken-Crest enpl oyees about investnent options
avai | abl e under the conpany’s 403(b) pension plan. Plaintiff’s
argunments are predicated on Defendants’ failure to disclose
several conflicts-of-interest anong Ken-Crest, Nolan, and
Lincoln. Specifically, Plaintiff alleges that Lincoln received
comm ssions fromRightime for the nonies Lincoln directed to the
Ri ghtime fund. Lincoln presumably did not have this arrangenent
with other nmutual funds it distributed, and therefore, had an
incentive to route contributions to Rightine. Plaintiff also
al l eges that Nolan, in addition to being Ken-Crest’'s Executive
Director, was a |licensed broker for Lincoln who received
comm ssions fromLincoln. Thus, Plaintiff’s claimrevolves
around two rel ated comm ssion arrangenents that were not
di scl osed to Ken-Crest enployees: (1) Nolan induced Ken-Crest to
sel ect Lincoln as an advisor so that Nolan could earn conmm ssions
from Lincoln; and (2) Lincoln routed Ken-Crest enpl oyee
contributions to Rightine, instead of other, higher earning
nmut ual funds, so that Lincoln could receive comm ssions from
Rightinme. Plaintiff clainms that, as a result of this m sconduct,
he was deni ed the opportunity to select his preferred investnent

2 As described in further detail below, the Conplaint sets forth two separate
schemes, each of which gives rise to two of the four counts. 1In his
Response to Defendants’ Motions, however, Plaintiff raises what appears to
be an entirely new theory that the two schemes are actually connected as
part of a single, overarching schene. (Pl. Resp. at 68-69). This new
theory is largely, if not conpletely, contradicted by the organization and
substance of Plaintiff's Conplaint. Perhaps with that in mnd, Plaintiff
al so requests leave to amend his Conplaint. (Pl. Resp. at 73-74). Wile we
will address Plaintiff’'s request and the issues it inplicates in Part V
infra, for now, we will evaluate the substantive clainms in the nost |ogica
grouping: first, those involving the pension fund scheme, and second, those
i nvol ving the Rivercrest schene.



vehicle and to realize a better rate of return than R ghtine
of fered.

Wth respect to the Rivercrest schene, Plaintiff alleges
that Nol an, MFalls, Beck, Turetsky, and Lejeune conspired to
sell Ken-Crest’s Rivercrest property to Lejeune for a bel ow
mar ket price. In return, Nolan allegedly received a financial
interest in Lejeune’s efforts to develop the land into a golf
course conmunity. Although he does not allege a direct financial
injury fromthis transaction, Plaintiff clains that he was
termnated fromhis position with Ken-Crest after discovering and
objecting to this schene.

DI SCUSSI ON

l. Legal Standard

When considering a notion to dismss under Fed. R Cv. P.
12(b)(6), a court nust “accept as true the factual allegations in
the conplaint and all reasonable inferences that can be drawn
therefrom” Alah v. Seiverling, 229 F.3d 220, 223 (3d Gr.
2000) (internal quotations omtted). A notion to dismss may
only be granted where the allegations fail to state any claim
upon which relief can be granted. See Mrse v. Lower Merion Sch

Dist., 132 F.3d 902, 906 (3d Cir. 1997). Dismssal is warranted
“if it is certain that no relief can be granted under any set of
facts which could be proved.” Klein v. General Nutrition Cos.
Inc., 186 F.3d 338, 342 (3d Cir. 1999) (internal quotations
omtted).

1. R CO

RI CO creates a civil cause of action for “[a]ny person
injured in his business or property by reason of a violation of
section 1962 of this chapter.” 18 U S.C. 8§ 1964(c). There are
four types of violations under 8§ 1962, two of which are at issue
in this case: Subsection (c) makes it unlawful to conduct the
affairs of an enterprise through a pattern of racketeering
activity; and subsection (d) nakes it unlawful to conspire to
vi ol ate any provision of subsections (a), (b), or (c). See 18
US.C. 8§ 1962(c), (d); see also 18 U.S.C. § 1961(1) (listing acts
of “racketeering”), (4) (defining “enterprise”). Here, Plaintiff
al l eges that Defendants, through perpetration of the pension fund
and Ri vercrest schenes, violated 88 1962(c) and (d).

I11. Counts | and Il: the Pension Fund Schene

Def endants argue that Plaintiff’s clains in Count | and I
are barred by the Private Securities Litigation Reform Act
(“PSLRA”), which elimnated conduct actionable as securities
fraud fromqualifying as a predicate act under RICO W agree.

A The PSLRA

In 1995, Congress enacted the PSLRA. Pub. L. No. 104-67,
109 Stat. 737 (1995). Section 107 of the PSLRA anended 18 U. S.C.
§ 1964(c) by prohibiting “conduct that woul d have been actionabl e
as fraud in the purchase or sale of securities” as a basis “to
establish a violation of section 1962.” § 1964(c).



Significantly, the Commttee Conference Report acconpanying 8 107
states that the amendnent was not intended nerely “to elimnate
securities fraud as a predicate offense in a civil R CO action,”
but also to prevent a plaintiff from*“plead[ing] other specified
of fenses, such as mail or wire fraud, as predicate acts under
civil RICOif such offenses are based on conduct that woul d have
been actionable as securities fraud.” H R Conf. Rep. No. 104-
369, at 47. Based on this |anguage, the United States Court of
Appeal s for the Third Crcuit has rejected efforts to elude the
anendment by pl eadi ng predicate acts that, while not securities
fraud by nane, are actionable as securities fraud and are
“undertaken in connection with the purchase and sal e of
securities.” Bald Eagle Area Sch. Dist. v. Keystone Fin., Inc.,
189 F.3d 321, 329-30 (3d Cir. 1999); see also In re lkon Ofice
Solutions, Inc. Secs. Litig., 86 F. Supp. 2d 481, 486-87 (E. D
Pa. 2000).

B. Plaintiff’'s d ains

In Count I, Plaintiff alleges that Nolan, Ken-Crest, Irwn,
Ri ghtime, and Lincoln violated 8 1962(c) by wongly diverting
Plaintiff's funds “by m srepresenting and concealing . . . the

rel ati onship which defendants had to one another, by routing . .

to lowreturn investnents in which defendants held a financial
interest and by mi srepresenting to and concealing fromplaintiff
his option to have his pension funds routed to higher return
investnents . . . .” (Conpl. at 35). Mbre specifically,
Plaintiff clains that Defendants failed to disclose that (1)
Plaintiff had a right to renove his investnment fromRightinme; (2)
Lincoln is affiliated with, and receives conmm ssions from
Ri ghtime; (3) Nolan had a brokerage relationship with Lincoln;
and (4) certain Rightinme Directors are “interested directors”
under the Investnent Conpany Act of 1940. (ld. at 203-09). 1In
Count 11, Plaintiff alleges that Defendants conspired to violate
8§ 1962(c), thereby violating 8 1962(d). The gravanen of all of
Plaintiff’s clains is that he and ot her enpl oyees were deprived
their legal right to select the investnent portfolio of their
choi ce and earned | ower returns fromRightinme than they would
have in other investnents.

In their Motions, Defendants maintain that, regardl ess of

the nerit of any of Plaintiff’s charges in Counts |I and |1, al
of Plaintiff’s allegations are actionable as securities fraud,
and therefore, are barred as RICO clainms by the PSLRA and the
clear holding of Bald Eagle. In Response, Plaintiff attenpts to
di stinguish Bald Eagle on its facts and to argue that Defendants’
vi ol ati ons anobunted to “theft,” not securities fraud. (Pl. Resp.
at 63-66). Plaintiff also contends that, unlike in Bald Eagle,
this case involves “separate and i ndependent predicate acts, sone
of which are actionable solely under RI CO and sone of which are
not.” (Pl. Surreply at 6). Further, Plaintiff argues that this
case i s not about being m sled about investnent options, but
rat her Defendants' failure to informPlaintiff about investnents’
availability. (ld. at 8, 10). Plaintiff characterizes
Def endants’ infractions as m srepresentations of “nmanagenent
activities” and an “unwi | li ngness to honor his right of

4



selection.” (ld. at 7). In sum Plaintiff asserts that he “has
alleged . . . that defendants conmitted nmail fraud to conmt
pension fund enbezzl enent by representing in correspondence the
operation and nmanagenent of the Ken-Crest pension fund in order
to induce plaintiff and others to becone participants in the
plan.” (ld. at 9).

Plaintiff’s circuitous argunents clearly fail. First,
Plaintiff’s attenpt to recast the acts as “theft” instead of
securities fraud is neritless on its face. Wiile theft may have
been the intended effect of Defendants’ ploy, it is undisputed
that fraud was the neans used to achieve that end. Second,
Plaintiff’s argument that sone of the predicate acts are not
actionable as securities fraud, and therefore, constitute
separate and i ndependent predicate acts for RI CO purposes has
been rejected by the Third Grcuit. See Bald Eagle, 189 F.3d at
329-30 (holding that, even if sone conduct may constitute wre,
mai | or bank fraud, that conduct cannot support a civil R CO
claimif it was al so “undertaken in connection with the purchase
of a security.”). Likewse, Plaintiff’s factual distinctions
between Bal d Eagle and the instant case are unpersuasive. For
exanpl e, the fact that Bald Eagle involved a Ponzi schene and had
ot her distinguishing aspects is irrelevant; regardl ess of the
details of the fraud, there is no question that the whol e of
Plaintiff’s allegations concern a fraudul ent transaction of
securities. Plaintiff cannot magically revive his claimby
pi cking out discreet details of his allegations and then claim ng
that they are not actionable as securities fraud. Finally,
Plaintiff’s remaining argunents consist of tortured, semantic
“distinctions” that do nothing to change the underlying reality
of his case.?

Despite Plaintiff’s efforts, it is obvious that the entire
cause of action surrounding the pension fund schene invol ves sone
type of securities fraud and that the all eged acts are actionable
under securities fraud statutes. To find otherwi se would be to
el evate form over substance and allow the very “surgica
presentation” of clains that Bald Eagle rejected.® See id. at
330. As aresult, we find that Count | and Il are barred by the
PSLRA. Accordingly, we will grant Defendants’ Mtions with
respect to these clains.

> Plaintiff goes to great lengths to distinguish, anong other things, “failing
to disclose” from“m sl eading”; processing securities fromselling
securities; and inducenent through fraudulent mailings from®“fraud.” To the
extent that such distinctions exist at all, they are distinctions without a
difference in this context. Neither securities |law, nor comobn sense,
requi res such hair-splitting. Cf. Section 10(b) of the Securities Exchange

Act of 1934, 15 U.S.C. § 78j(b); SEC Rule 10b-5, 17 C.F.R § 240. 10b-5.

* W recogni ze and follow the Bald Eagle Court’s guidance that the proper
inquiry is whether the conduct is “actionable as securities fraud” and not
whether it was “connected to and dependent upon securities fraud.” 1d. at
330. Based on the facts of this case, we find that Defendants’ conduct in
the pension fund schenme is so closely connected with the purchase and sal e
of securities that it is actionable as securities fraud. See id.; Inre
| kon, 86 F. Supp. 2d at 486-87 & n. 8.




V. Counts Ill and IV: the Rivercrest Schene

Def endants next argue that Plaintiff’s clains in Counts |11
and 1V are barred by Third G rcuit precedent and the recent
United States Suprene Court decision Beck v. Prupis, 529 U S.
494, 120 S. Ct. 1608, 146 L. Ed. 2d 561 (2000). Again, we agree.

To prove a civil RICOclaim a plaintiff nmust prove an
i njury caused by the conduct constituting the violation. See
Sedima S.P.R L. v. Inrex Co., 473 U.S. 479, 495, 105 S. Ct. 3275,
87 L. Ed. 2d 346 (1985). Sever al circuits, |nclud|ng the Third
Circuit, have held that term nation of enploynent is too renote
an injury to be considered proximtely caused by a violation of §
1962(c), and therefore, cannot support a claimunder that
subsection. See Shearin v. E.F. Hutton G oup, 885 F.2d 1162,
1167-68 (3d Cir. 1989) (dism ssing 8 1962(c) clai mwhere only
injury was term nation of enploynent); Mranda v. Ponce Fed.
Bank, 948 F.2d 41, 47 (1st Gr. 1991) (term nation of enploynent
does not give plaintiff standing to bring § 1962(c) clain); Reddy
v. Litton Indus., Inc., 912 F. 2d 291, 294 (9th G r. 1990) (sane);
Kramer v. Bachan Aerospace Corp., 912 F.2d 151, 154-55 (6th Gr.
1990) (sane). In addition, the Suprenme Court recently held that
a plaintiff whose only injury was being fired in furtherance of a
RI CO conspiracy does not have standing to bring a 8 1964(c) claim
predlcated on a violation of § 1962(d). Beck, 120 S. C. at
1617.

Despite Plaintiff’s Iong and wi nding argunents in his
Response and Surreply, he presents no injury stenmn ng fron1the
Ri vercrest schene other than his termination fromhis job. ® This
is insufficient to state a 8 1964(c) claimpredicated on a 81962
(c) or (d) violation. See id. at 1617; Shearin, 885 F.2d at
1167-68. Accordingly, we will grant Defendants’ Mdtion with
respect to Counts Il and IV.

V. Mbtion to Anend and Renmining |ssues

Finally, we nust address Plaintiff’'s request to anend his
Conplaint. As best the Court can ascertain, Plaintiff wi shes to
anmend his Conplaint to repackage this case as one involving a
si ngl e, overarching schene, as opposed to two distinct schenes.
Initially, it appears that Plaintiff desires to do so to avoid
t he preclusive effect Beck has on his clainms in Counts Il and
V. (See PI. Resp. at 68, 73). Plaintiff argues that his
Conpl ai nt was based on pre- Beck precedent and that he shoul d have
the opportunity to “reconcile and recast the description” of his

®1n doing so, the Suprene Court abrogated the Third Circuit’s contrary view
with respect to 8§ 1962(d) as expressed in Shearin. |In Shearin, the Third
Crcuit held that, although a 8 1962(c) claimcould not be premi sed solely
on the injury of being fired, a 8 1962(d) conspiracy claimcould still be
cogni zabl e on that basis. Thus, the conbined effect of Beck and Shearin is
that term nation fromenploynent is an insufficient basis for either a §
1962(c) or 8§ 1962(d) claim

® To the extent that Plaintiff may allege a newinjury within his new case
theory, we discuss those allegations in Part V infra.
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claims in view of the Suprene Court’s holding. * In addition,
Plaintiff asserts that his anendnent would “add the materi al
facts identified in the filings and exhi bits acconpanyi ng
plaintiff’s responses . . . .” (Pl. Surreply at 18). Presumably
anong these new “material facts” is Plaintiff’s claimthat he was
unl awful | y deprived of accrued vacation and sick | eave by

Def endants and that this deprivation constitutes an independent

injury on which to premse Counts Ill and IV. (1d. at 14-18).
It appears unlikely that Plaintiff’s presuned anmendnents
wi |l change the resolution of the instant Mtion. However, given

the prelimnary stage of this case and the l|iberal application of
Fed. R Cv. P. 15, we will give Plaintiff every opportunity to
present a proper claim Therefore, although we will grant

Def endants’ Motions in their entirety, we will dismss the
Conpl ai nt wi thout prejudice and grant Plaintiff |eave to replead
his clains if he so chooses.

CONCLUSI ON
For the foregoing reasons, we wll|l grant Defendants’ Motions

to Dismss in their entirety and dismss the Conplaint wthout
prejudice. An appropriate Order foll ows.

" Although Plaintiff inplies that Beck was new | aw not available at the tinme
of the filing of his Conplaint, we note that Beck was decided nearly two
nmont hs before this action was comenced.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
JERRY BURTON,
Plaintiff, : ClVIL ACTI ON
V. : No. 00- CV- 3205
KEN- CREST SERVI CES, INC., et al.,

Def endant s.

ORDER

AND NOW upon consideration of the Mdtions to Dism ss by
Def endants Ken-Crest, Nolan, MFalls, and Beck (Docunment No. 15);
Ri ghtime (Docunment No. 16); Lincoln and Irwin (Docunent No. 17);
Lej eune (Docunent No. 19); and Turetsky (Docunment No. 20), and
Plaintiff’s Responses thereto, it is hereby ORDERED t hat
Def endants’ Motions are GRANTED.

| T 1S FURTHER ORDERED that Plaintiff’s Conplaint is
DI SM SSED W THOUT PREJUDICE. Plaintiff shall have 21 days from
the date of this Oder to replead his Conplaint, if he so

chooses.

BY THE COURT:

J. CURTI'S JOYNER, J.



